
 

NORTH YORKSHIRE COUNTY COUNCIL 
 

PLANNING AND REGULATORY FUNCTIONS SUB- COMMITTEE 
 

5 AUGUST 2011 
 

REPORT CONCERNING AN OPPOSED DEFINITIVE MAP MODIFICATION 
ORDER TO RECORD TWO PUBLIC FOOTPATHS ON THE DEFINITIVE MAP 

AND STATEMENT AT CHURCH FENTON, SELBY 
 
 
1.0 PURPOSE OF THE REPORT  
 
1.1 To advise Members of an opposed Definitive Map Modification Order, the 

effect of which if confirmed would be to add two footpaths to the Definitive 
Map and Statement at Church Fenton, Selby.  The first footpath known as 
footpath number 35.22/19, the Cinder Path is shown on Plan 2 attached to 
this report running via points A – B – C.  The second footpath known as 
footpath number 35.22/20, Parson’s Garth is also shown on Plan 2 attached 
to this report running via points B – D.  Both routes are shown on Plan 2 as 
solid black lines.  A location plan showing the general location of both paths is 
attached to this report as Plan 1.   

 
1.2 To inform Members that the matter will be referred to the Secretary of State 

for a decision on whether or not to confirm the Order, and to request Members 
to decide what stance North Yorkshire County Council should take in making 
the referral. 

 
 
 
2.0 BACKGROUND TO THE ORDER 
 
2.1 In September 2000 an application dated 16 September 2000 was made under 

the Wildlife and Countryside Act 1981 to add two routes, the Cinder Path and 
Parson’s Garth, to the Definitive Map and Statement.  The application was 
supported by user evidence forms submitted by 17 people.  In addition the 
application was also supported by Ordnance Survey maps dated 1849, and 
1906, a 1939 Home Guard plan, 1846 Tithe map and evidence from the 1910 
Finance Act records at the Public Records Office. 

 
2.2 The claimed routes affect land in the ownership of three different landowners, 

specifically, Mr Bentley, Mr Boddy, and Mrs MacQuarrie.  
 
2.3 Objections to the application were received by the County Council from a 

number of people including Mr Nicolai Bentley, the land owner most directly 
affected by the application.  An analysis of all the evidence presented to 
support or refute this application is set out in this report. 

 
2.4 As a result of the application being contested the matter was put before the 

Selby Area Committee on 19 April 2004.  A copy of the report presented to the 
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committee is attached as Appendix 1 to this report.  The Area Committee 
resolved that the County Council would not make a Definitive Map 
Modification Order. 

 
2.5 Exercising his right under Schedule 14 para.4 of the Wildlife and Countryside 

Act 1981 the applicant appealed this decision to the Secretary of State.  On 
23 October 2008 the County Council received notification from the Secretary 
of State that the applicant’s appeal was being allowed and that the Secretary 
of State was instructing the County Council to make a Definitive Map 
Modification Order to record these two routes on the Definitive Map and 
Statement. The notification included with it an Inspectors report setting out the 
reasons for the decision. 

 
2.6 Following the direction of the Secretary of State the Order was sealed by the 

County Council on 8 September 2010 and was subsequently the subject of 
public notification for a period of six weeks. 

 
2.7 During the period the Order was advertised a further eight letters of objection 

were received.  As two of those objections were from people who had 
previously objected to the application, the County Council is now currently 
aware of 20 objectors in total to this Order. 

 
 
3.0 EVIDENCE IN SUPPORT OF THE APPLICATION 
 
3.1 User Evidence Forms 
 

3.1.1 Evidence forms from 20 people have been submitted in support of this 
application.  Seventeen submitted with the application and an 
additional three following the Order publicity period. 

 
3.1.2 Reasons for the use of the route ranged from leisure walks and short 

cut between the station and Little Fenton to visiting friends at Rose 
Farm and delivering the mail 

 
3.1.3 The span of usage covered by the forms is from 1918 to 1989.  

Thirteen people record their usage as being for a period of twenty 
years or more.  Most of the use ceased in the mid 1960’s with only one 
witness maintaining that their usage continued to 1989. 

 
3.2 Historic Evidence 
 

3.2.1 A number of historical documents were also submitted in support of the 
application.  These were Ordnance Survey maps of various dates, a 
Home Guard map from 1939, Tithe map from around 1840, an extract 
of a deed from 1903, and some records from the 1910 Finance Act.  In 
addition the applicant alleges that the development of the railway 
caused Cinder Path to be diverted on to the claimed route. The 
applicant also wrote to the County Council with recollections that the 
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presence of cinders and ashes along the path made the erection of a 
fence difficult. 

 
 
4.0 EVIDENCE AGAINST THE APPLICATION 
 
4.1 Following the initial application three objections were received from each of 

the three land owners affected by the application. 
 
4.2 In addition to the responses from the land owners a number of other people, 

including business associates and friends of the land owners, wrote to the 
County Council objecting to the order.  

 
4.3 Whilst those submissions expressed a wide variety of views regarding 

aspects of the application, little substantive evidence to refute the claim was 
provided.  The most commonly asserted reason of any relevance given by 
those objectors was that they had never seen anybody using the routes. 

 
4.4 Following the publicising of the Order in 2010 a number of additional objectors 

came forward and some of the previous objectors restated their objections.  
The objections again centred on nobody having been seen using the route. 

 
 
5.0 COMMENTS ON THE EVIDENCE 
 
5.1 The evidence submitted comprises a combination of user evidence and 

documentary evidence.  
 
5.2 User evidence can be relied on to try and demonstrate that the statutory test 

set out in section 31 of the Highways Act 1980 has been met. This requires 
demonstration of 20 years uninterrupted use by the public as of right from a 
date of challenge to that alleged right.  Most commonly a challenge is in the 
form of a physical obstruction being erected by the landowner such as a 
locked gate across the way, or it could be a verbal challenge by the 
landowner.  However, in some cases applications are submitted when there 
has been no actual challenge to the public’s use of the way.  In these 
circumstances, the date of ‘challenge’ is the date at which the application for 
the DMMO is made.  This application falls into the latter category, therefore 
the date of challenge of this case is 16 September 2000. 

 
5.3 Alternatively user evidence can be relied on to try and demonstrate dedication 

at common law. This requires an assessment of evidence of a landowner’s 
intention and capacity to dedicate and acceptance of that dedication by the 
public. The further back in time the evidence of use that is relied on the more 
difficult to make an assessment of dedication at common law becomes. 

 
5.4 Documentary evidence can be relied on to demonstrate that irrespective of 

use (or lack of use) a legal process had historically created a public right of 
way.   
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5.5 Virtually all the evidence of use in this case relates to a period which ended in 
the mid 1960’s. Consequently there is no user evidence of any substance to 
meet the statutory test under section 31 of the Highways Act.  The only 
evidence of use relating to the 20 year period prior to the application was that 
of one person (Mr Holdsworth) whose period of use covered only 9 years 
ending in 1989.   

 
5.6 As the user evidence relates to a period pre dating the 20 years prior to the 

date of the application, it is a question of whether of or not dedication has 
occurred at common law through that use. 

 
5.7 With respect to dedication of the route at common law, it is Officers’ view that 

the evidence supplied does not meet the “on the balance of probabilities” test 
needed to confirm the Order.  It is noteworthy that in paragraph 51 of the 
Inspectors report, he states that the evidence is “finely balanced” when 
assessed against the much less demanding “reasonably alleged to subsist” 
test. 

 
5.8 The documentary evidence submitted demonstrates that routes existed on the 

ground but has no value in determining the status of the route (e.g. whether 
the route was public or private). The Ordnance Survey maps submitted with 
the application show that the routes did exist on the ground at various times 
since the middle of the nineteenth century, however whilst Ordnance Survey 
maps provide a record of physical features case law has established that they 
do not carry weight in determining what legal rights (e.g. public or private) 
existed over those routes. 

 
5.9 The Home Guard map carries a similar weight to the Ordnance Survey maps, 

again it records physical features but again does not provide an authoritative 
record of rights.  

 
5.10 The Tithe map submitted again allows no conclusions to be drawn as to 

whether the routes shown on it are public because it was designed to show 
titheable lands only.  

 
5.11 The applicant also submitted part of a deed dated 1903 but does not refer to it 

in his written submission and it does not appear to have any bearing on the 
application. 

 
5.12 Only one of the Finance Act records shows a deduction made in favour of 

public rights of way across the land, but the land referred to does not appear 
to be that which is crossed by either of the claimed routes.   

 
5.13 The applicant has alleged that the route of the Cinder Path was the subject of 

a formal diversion by the railway company during the development of Church 
Fenton station and its associated goods facilities.  However no documentation 
has been submitted that supports this assertion. 

 
5.14 Finally the applicant has asserted that, during maintenance works on the 

Cinder Path, cinders and ashes were found making the erection of a fence 
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more difficult.  However, as neither party disputes the physical existence of 
the path this has no bearing on the application.  

 
 
6.0 CONCLUSIONS 
 
6.1 In determining whether or not to first “make” an Order following an application 

that has been made to add a route to the Definitive Map, a Highway Authority 
has to be satisfied merely that the public right concerned is “reasonably 
alleged” to exist. 

 
In this case, following appeal of the County Council’s decision not to “make” 
an Order, the Secretary of State’s Inspector was satisfied that the test had 
been met, hence his recommendation that the Order should be made.   

 
For an Order to be confirmed it is necessary to demonstrate that the alleged 
public right exists “on the balance of probabilities” given the evidence 
available.  This requires an assessment of the evidence of opposing sides, 
involving careful assessment of the relative values of the individual pieces of 
evidence and as a whole. 
 

6.2 After considering all the evidence available Officers believe there is 
insufficient evidence to meet the test for confirmation of the Order.  User 
evidence does not meet the statutory test set out in section 31 of the 
Highways Act 1980.  Evidence of past use is insubstantial and in officers’ view 
is insufficient to evidence dedication under common law.  The documentary 
evidence available whilst indicating that historically routes existed on the 
ground provides no evidence of the status of those routes. 

 
6.3 The matter must be referred to the Secretary of State as there are objections 

to the Order, and only the Secretary of State has the power to determine 
whether or not the Order should be confirmed.  The County Council needs to 
decide what stance it will take in making its submission to the Secretary of 
State. The options are: 

  
a) to oppose the confirmation of the Order,  
 
b) to take a neutral stance (the stance most commonly taken by order 

making authorities in the event that they do not support confirmation) 
 
c) to support the confirmation of the Order 
 

6.4 In spite of the stance taken by the County Council at the previous Area 
Committee Meeting to reject the application, officers believe that the County 
Council should take a neutral stance towards the confirmation of this order.  
The reasons for this are: 

 
a) Officers do not dispute that some sort of route existed on the ground, only 

that there is insufficient evidence to establish that it was public in the 
balance of probabilities. 
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b) Officers think this Order should not be confirmed because the evidence 
presented in support of the application does not meet the statutory tests to 
bring a right of way into being rather than any significant evidence being 
presented to refute the claim.  Therefore the neutral stance is more 
appropriate in this case. 

 
c) The neutral stance is not available to the County Council when deciding 

whether or not to produce an Order. 
 
 

7.0 RECOMMENDATION 
 
7.1 Given your Officers’ views set out at paragraph 6.2 of this report, it is 

therefore recommended that the Committee authorise Officers from the 
County Council’s Definitive Map Team to take a neutral stance when the 
Order is referred to the Secretary of State for decision and at any public 
inquiry that the Secretary of State may hold to assist in determining the 
matter. 

 
 
 
DAVID BOWE 
Corporate Director Business and Environmental Services 
 
 
Background Papers: 
 
DMMO application dated 16 September 2000. 
Evidence submitted in support of, and against the application. 
Copy of the letter from the Secretary of State directing North Yorkshire County 
Council to make the Order 
 
 
Author of Report: Russ Varley 
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APPENDIX 1 
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